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52.225-10 - Notice of Buy American Act Requirement-Construction Materials.

Notice of Buy American Act--Construction Materials (May 2002)
(a) Definitions. "Construction material," "domestic construction material," and "foreign construction material," as

used in this provision, are defined in the clause of this solicitation entitled "Buy American Act--Construction Materials"
(Federal Acquisition Regulation (FAR) clause 52.225-9).

(b) Requests for determinations of inapplicability. An offeror requesting a determination regarding the
inapplicability of the Buy American Act should submit the request to the Contracting Officer in time to allow a
determination before submission of offers. The offeror shall include the information and applicable supporting data
required by paragraphs (c) and (d) of the clause at FAR 52.225-9 in the request. If an offeror has not requested a
determination regarding the inapplicability of the Buy American Act before submitting its offer, or has not received a
response to a previous request, the offeror shall include the information and supporting data in the offer.

(c) Evaluation of offers. 
(1) The Government will evaluate an offer requesting exception to the requirements of the Buy

American Act, based on claimed unreasonable cost of domestic construction material, by adding to the offered
price the appropriate percentage of the cost of such foreign construction material, as specified in paragraph
(b)(3)(i) of the clause at FAR 52.225-9.

(2) If evaluation results in a tie between an offeror that requested the substitution of foreign construction
material based on unreasonable cost and an offeror that did not request an exception, the Contracting Officer will
award to the offeror that did not request an exception based on unreasonable cost.
(d) Alternate offers. 

(1) When an offer includes foreign construction material not listed by the Government in this solicitation
in paragraph (b)(2) of the clause at FAR 52.225-9, the offeror also may submit an alternate offer based on use of
equivalent domestic construction material.

(2) If an alternate offer is submitted, the offeror shall submit a separate Standard Form 1442 for the
alternate offer, and a separate price comparison table prepared in accordance with paragraphs (c) and (d) of the
clause at FAR 52.225-9 for the offer that is based on the use of any foreign construction material for which the
Government has not yet determined an exception applies.

(3) If the Government determines that a particular exception requested in accordance with paragraph (c)
of the clause at FAR 52.225-9 does not apply, the Government will evaluate only those offers based on use of
the equivalent domestic construction material, and the offeror shall be required to furnish such domestic
construction material. An offer based on use of the foreign construction material for which an exception was
requested-

(i) Will be rejected as nonresponsive if this acquisition is conducted by sealed bidding; or
(ii) May be accepted if revised during negotiations.

(End of provision)

3.  Section 00600, Clause 52.236-28 entitled “Preparation of Offers – Construction”
Insert the following clause in its entirety.

52.236-28 -- Preparation of Proposals - Construction.

Preparation of Proposals -- Construction (Oct 1997)
(a) Proposals must be

(1) submitted on the forms furnished by the Government or on copies of those forms, and
(2) manually signed. The person signing a proposal must initial each erasure or change appearing on any

proposal form.
(b) The proposal form may require offerors to submit proposed prices for one or more items on various bases, including 

(1) Lump sum price;
(2) Alternate prices;
(3) Units of construction; or
(4) Any combination of paragraphs (b)(1) through (b)(3) of this provision.

(c) If the solicitation requires submission of a proposal on all items, failure to do so may result in the proposal being
rejected without further consideration. If a proposal on all items is not required, offerors should insert the words "no
proposal" in the space provided for any item on which no price is submitted.
(d) Alternate proposals will not be considered unless this solicitation authorizes their submission.

(End of Provision)

4.  Section 00700, Clause 52.215-17 entitled “Waiver of Facilities Capital Cost of Money”
Insert the following clause in its entirety.

52.215-17 -- Waiver of Facilities Capital Cost of Money.

Waiver of Facilities Capital Cost of Money (Oct 1997)



W912DR-04-R-0072
Amendment 0001
Page 3 of 6

The Contractor did not include facilities capital cost of money as a proposed cost of this contract. Therefore, it is an unallowable
cost under this contract.

(End of Clause)

5.  Section 00700, Clause 52.204-4 entitled “Printed or Copied Double Sided On Recycled Paper”
Insert the following clause in its entirety.

52.204-4 - Printed or Copied Double-Sided on Recycled Paper.

Printed or Copied Double-Sided on Recycled Paper (Aug 2000)
(a) Definitions. As used in this clause-
"Postconsumer material" means a material or finished product that has served its intended use and has been discarded

for disposal or recovery, having completed its life as a consumer item. Postconsumer material is a part of the broader category of
"recovered material." For paper and paper products, postconsumer material means "postconsumer fiber" defined by the U.S.
Environmental Protection Agency (EPA) as-

(1) Paper, paperboard, and fibrous materials from retail stores, office buildings, homes, and so forth, after they
have passed through their end-usage as a consumer item, including: used corrugated boxes; old newspapers; old
magazines; mixed waste paper; tabulating cards; and used cordage; or

(2) All paper, paperboard, and fibrous materials that enter and are collected from municipal solid waste; but not
(3) Fiber derived form printers' over-runs, converters' scrap, and over-issue publications.

"Printed or copied double-sided" means printing or reproducing a document so that information is on both sides of a sheet
of paper.

"Recovered material," for paper and paper products, is defined by EPA in its Comprehensive Procurement Guideline as
"recovered fiber" and means the following materials:

(1) Postconsumer fiber; and
(2) Manufacturing wastes such as-

(i) Dry paper and paperboard waste generated after completion of the papermaking process (that is,
those manufacturing operations up to and including the cutting and trimming of the paper machine reel into
smaller rolls or rough sheets) including: envelope cuttings, bindery trimmings, and other paper and paperboard
waste resulting from printing, cutting forming, and other converting operations; bag, box, and carton
manufacturing wastes; and butt rolls, mill wrappers, and rejected unused stock; and

(ii) Repulped finished paper and paperboard from obsolete inventories of paper and paperboard
manufacturers, merchants, wholesalers, dealers, printers, converters, or others.

(b) In accordance with Section 101 of Executive Order 13101 of September 14, 1998, Greening the Government through
Waste Prevention, Recycling, and Federal Acquisition, the Contractor is encouraged to submit paper documents, such as offers,
letters, or reports, that are printed or copied double-sided on recycled paper that meet minimum content standards specified in
Section 505 of Executive Order 13101, when not using electronic commerce methods to submit information or data to the
Government.

(c) If the Contractor cannot purchase high-speed copier paper, offset paper, forms bond, computer printout paper,
carbonless paper, file folders, white woven envelopes, writing and office paper, book paper, cotton fiber paper, and cover stock
meeting the 30 percent postconsumer material standard for use in submitting paper documents to the Government, it should use
paper containing no less than 20 percent postconsumer material. This lesser standard should be used only when paper meeting
the 30 percent postconsumer material standard is not obtainable at a reasonable price or does not meet reasonable performance
standards.

(End of Clause)

6.  Section 00700, Clause 52.225-9 entitled “Buy American Act – Construction Materials”
Change clause from Incorporated by Reference to Full Text.

52.225-9 Buy American Act--Construction Materials.

BUY AMERICAN ACT--CONSTRUCTION MATERIALS (MAY 2002)
(a) Definitions. As used in this clause--

Component means any article, material, or supply incorporated directly into a construction material.
Construction material means an article, material, or supply brought to the construction site by the Contractor or a subcontractor for

incorporation into the building or work. The term also includes an item brought to the site preassembled from articles, materials, or supplies.
However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems
incorporated into a public building or work and that are produced as complete systems, are evaluated as a single and distinct construction
material regardless of when or how the individual parts or components of those systems are delivered to the construction site. Materials
purchased directly by the Government are supplies, not construction material.

Cost of components means--

(1) For components purchased by the Contractor, the acquisition cost, including transportation costs to the place of incorporation
into the construction (whether or not such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-free entry
certificate is issued); or
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(2) For components manufactured by the Contractor, all costs associated with the manufacture of the component, including
transportation costs as described in paragraph (1) of this definition, plus allocable overhead costs, but excluding profit. Cost of components
does not include any costs associated with the manufacture of the end product.

Domestic construction material means—

(1) An unmanufactured construction material mined or produced in the United States; or

(2) A construction material manufactured in the United States, if the cost of its components mined, produced, or manufactured in
the United States exceeds 50 percent of the cost of all its components. Components of foreign origin of the same class or kind for which
nonavailability determinations have been made are treated as domestic.

Foreign construction material means a construction material other than a domestic construction material.

United States means the 50 States and the District of Columbia, U.S. territories and possessions, Puerto Rico, the Northern
Mariana Islands, and any other place subject to U.S. jurisdiction, but does not include leased bases.

(b) Domestic preference.   (1) This clause implements the Buy American Act (41 U.S.C. 10a-10d) by providing a preference for
domestic construction material. The Contractor shall use only domestic construction material in performing this contract, except as provided
in paragraphs (b)(2) and (b)(3) of this clause.

(2) This requirement does not apply to the construction material or components listed by the Government as follows: “none”

(3) The Contracting Officer may add other foreign construction material to the list in paragraph (b)(2) of this clause if the 

Government determines that

(i) The cost of domestic construction material would be unreasonable. The cost of a particular domestic construction material
subject to the requirements of the Buy American Act is unreasonable when the cost of such material exceeds the cost of foreign material by
more than 6 percent;

(ii) The application of the restriction of the Buy American Act to a particular construction material would be impracticable or
inconsistent with the public interest; or

(iii) The construction material is not mined, produced, or manufactured in the United States in sufficient and reasonably available
commercial quantities of a satisfactory quality.

(c) Request for determination of inapplicability of the Buy American Act. (1)(i) Any Contractor request to use foreign construction
material in accordance with paragraph (b)(3) of this clause shall include adequate information for Government evaluation of the request,
including--

(A) A description of the foreign and domestic construction materials;
(B) Unit of measure;
(C) Quantity;
(D) Price;
(E) Time of delivery or availability;
(F) Location of the construction project;
(G) Name and address of the proposed supplier; and
(H) A detailed justification of the reason for use of foreign construction materials cited in accordance with paragraph (b)(3) of this

clause.
(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a completed price comparison table

in the format in paragraph (d) of this clause.
(iii) The price of construction material shall include all delivery costs to the construction site and any applicable duty (whether or not

a duty-free certificate may be issued).
(iv) Any Contractor request for a determination submitted after contract award shall explain why the Contractor could not

reasonably foresee the need for such determination and could not have requested the determination before contract award. If the Contractor
does not submit a satisfactory explanation, the Contracting Officer need not make a determination.

(2) If the Government determines after contract award that an exception to the Buy American Act applies and the Contracting
Officer and the Contractor negotiate adequate consideration, the Contracting Officer will modify the contract to allow use of the foreign
construction material. However, when the basis for the exception is the unreasonable price of a domestic construction material, adequate
consideration is not less than the differential established in paragraph (b)(3)(i) of this clause.

(3) Domestic preference.



W912DR-04-R-0072
Amendment 0001
Page 5 of 6

(1) This clause implements the Buy American Act (41 U.S.C. 10a-10d) by providing a preference for domestic construction
material. The Contractor shall use only domestic construction material in performing this contract, except as provided in paragraphs
(b)(2) and (b)(3) of this clause.
(2) This requirement does not apply to the construction material or components listed by the Government as follows: “none”

(3) The Contracting Officer may add other foreign construction material to the list in paragraph (b)(2) of this clause if the
Government determines that

(i) The cost of domestic construction material would be unreasonable. The cost of a particular domestic construction material
subject to the requirements of the Buy American Act is unreasonable when the cost of such material exceeds the cost of foreign
material by more than 6 percent;

(ii) The application of the restriction of the Buy American Act to a particular construction material would be impracticable or
inconsistent with the public interest; or

(iii) The construction material is not mined, produced, or manufactured in the United States in sufficient and reasonably available
commercial quantities of a satisfactory quality.

(c) Request for determination of inapplicability of the Buy American Act. 

(1) (i) Any Contractor request to use foreign construction material in accordance with paragraph (b)(3) of this clause shall include
adequate information for Government evaluation of the request, including--

(A) A description of the foreign and domestic construction materials;
(B) Unit of measure;
(C) Quantity;
(D) Price;
(E) Time of delivery or availability;
(F) Location of the construction project;
(G) Name and address of the proposed supplier; and
(H) A detailed justification of the reason for use of foreign construction materials cited in accordance with paragraph (b)(3) of this

clause.

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a completed price comparison table
in the format in paragraph (d) of this clause.

(iii) The price of construction material shall include all delivery costs to the construction site and any applicable duty (whether or not
a duty-free certificate may be issued).

(iv) Any Contractor request for a determination submitted after contract award shall explain why the Contractor could not
reasonably foresee the need for such determination and could not have requested the determination before contract award. If the Contractor
does not submit a satisfactory explanation, the Contracting Officer need not make a determination.

(2) If the Government determines after contract award that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate consideration, the Contracting Officer will modify the contract to allow
use of the foreign construction material. However, when the basis for the exception is the unreasonable price of a domestic
construction material, adequate consideration is not less than the differential established in paragraph (b)(3)(i) of this clause.

(3) Unless the Government determines that an exception to the Buy American Act applies, use of foreign construction
material is noncompliant with the Buy American Act.
(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost, the Contractor shall

include the following information and any applicable supporting data based on the survey of suppliers:

Foreign and Domestic Construction Materials Price Comparison

----------------------------------------------------------------------------------------------------------------
Construction material description Unit of measure Quantity Price (dollars) \1\

----------------------------------------------------------------------------------------------------------------

Item 1

Foreign construction material.... ....................... ....................... .......................
Domestic construction material... ....................... ....................... .......................

Item 2
Foreign construction material.... ....................... ....................... .......................
Domestic construction material... ....................... ....................... .......................
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----------------------------------------------------------------------------------------------------------------

Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free entry
certificate is issued).
List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral,
attach summary.
Include other applicable supporting information.

(End of Provision)
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